
The Affordable Care Act (ACA) is once again under at-
tack in the United States Supreme Court, and again, 
the stakes are high. As readers of The Hertel Report 
know, the Supreme Court heard oral arguments in King 
v. Burwell in early March. The case challenges the avail-
ability of premium subsidies in the 34 states that did not 
implement a stated-based insurance exchange market-
place and instead opted to use the Federally Facilitated 
Marketplace (FFM). 

When the Court hands down its ruling in late June or 
early July it will decide on more than just the fate of 
subsidies (in the form of tax credits) in those 34 states. 
The ACA’s so-called individual and employer man-
dates, which are inextricably linked to those subsidies 
and critical components of the law’s overall design and 
effectiveness, are also in peril. As a result, as noted by 
several of the Supreme Court’s justices during oral ar-
guments, the continued stability of the insurance mar-
kets in those 34 states may also hang in the balance. 
Given that Arizona is one of those 34 states, combined 
with a new state law that went on the books last month, 
this may not be good news for Arizona policyholders.

The last time the Supreme Court held the ACA’s fate in 
its hands – exactly three years ago -- the issues were 
different. In that case, the issues were constitutional; in 
a nutshell, the question the Court faced was does the 
U.S. Constitution give Congress the power to compel 
us to purchase insurance?  As we all likely recall, in a 
landmark (and somewhat unexpected) ruling the Court 
held that the ACA’s individual mandate is indeed within 
Congress’ constitutional authority, based on its 
taxing power.

This time, the challenge is not based on the Constitu-
tion (though, in an interesting twist, a constitutional is-
sue may carry the day) but instead is directed at the 
precise language of the statute. Specifically, the plain-
tiffs in King v. Burwell argue that subsidies are not avail-
able for states using a FFM based on a provision of the 
ACA stating that subsidies are available for health plans 

purchased “through an Exchange established by the 
State.” This is in direct contrast to a rule issued by the 
Internal Revenue Service in May 2012 stating that sub-
sidies are available to citizens in all states, regardless of 
whether they purchase insurance through a federal or 
state-based exchange. The plaintiffs seek to invalidate 
that rule.

The federal government, on the other hand, argues 
that the law’s broader language and structure clearly 
demonstrate that Congress intended for subsidies to 
be available for those enrolling in any exchange, wheth-
er established by the state or federal government.

An important component of the government’s posi-
tion is the potential impact of a ruling in favor of the 
challengers. It goes something like this: without sub-
sidies, insurance becomes unaffordable (as defined by 
the ACA) for many people in the impacted states, and 
they would no longer be subject to the law’s individual 
mandate requiring them to buy insurance. However, the 
law still requires insurers to offer insurance to everyone 
(regardless of health condition), provide standard mini-
mum benefits, and not charge higher premiums based 
on health status.  As a result, the risk pool would be-
come unbalanced because primarily sick people would 
buy insurance, and not young, healthy people. This 
would cause a spike in premiums for everyone in the 
individual market, which could price millions of people 
out of the market and potentially collapse the system.

Moreover, because penalties under the employer man-
date – which requires certain sized companies to pro-
vide group health insurance – are specifically tied to 
employees purchasing insurance and receiving subsi-
dies on the exchange. Without subsidies, the mandate 
would effectively become meaningless in those 
34 states.

At oral arguments, several of the Court’s justices took 
note of the potential “death spiral” in insurance markets 
described above that could occur without subsidies. 
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Those justices posited that, without subsidies, states 
would be left to choose between establishing their 
own exchanges or face the death spiral – a scenario 
which is so coercive that it is really no choice at all. 
Such coercion by the federal government, they indi-
cated, might violate the Constitution’s 10th Amend-
ment.  (This is essentially the same argument, by the 
way, that was used to strike down Medicaid expan-
sion in the 2012 case.) Notably, Justice Kennedy – a 
potential key swing vote in this case – expressed his 
concern over this constitutional “coercion” problem.  
So, at the end of the day, a case that has at every step 
been a question of statutory interpretation could ulti-
mately be decided on constitutional grounds.

If that issue does not carry the day, however, and the 
Court rules in favor of the challengers, what can the 

impacted states do to ward off disaster in their insur-
ance markets?  One option, of course, would be for a 
state to set up a state-based exchange and avoid the 
problem altogether.  Not so fast in Arizona, though. 
In April, Governor Ducey signed House Bill 2643 into 
law, which prohibits the state or any of its political sub-
divisions from using taxpayer dollars or personnel to 
establish a state-run health insurance exchange under 
the ACA. According to the U.S. Department of Health 
and Human Services, approximately 205,000 people 
in Arizona have health insurance through the FFM and 
approximately 155,000 of those people received sub-
sidies last year. Obviously, the Court’s ruling is of crit-
ical importance to Arizona’s citizens. 

Stay tuned to The Hertel Report for an update later 
this summer. 

U.S. SUPREME COURT WILL SOON DECIDE, Page 2


